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THE INCOME TAX DECISIONS AS AN OBJECT 

LESSON IN CONSTITUTIONAL 

CONSTRUCTION. 

Sir Henry Maine has, in his " Ancient Law," made the 
use and value of fictions in the development and administra- 
tion of the law very familiar to the non-professional, as well as 
to the professional reader. And yet, neither the professional 
nor the non-professional reader is fully conscious of the 
extent to which the rights of persons, and the judgments of 
the courts, depend upon the recognition of a pure fiction 
as a controlling principle of a fundamental law. Many a 
defendant in a criminal prosecution has escaped punishment 
by the solemn and serious application, of what is apparently 
accepted by both Bench and Bar as a general fundamental 
principle of criminal law, that a criminal intent is an 
essential element of a crime. The proposition is asserted 
and applied in the ordinary criminal cases of murder, assault 
and batter}', larceny, etc., as if it were an invariable element 
of a crime, and the element which invariably distinguishes 
crime from a civil liability for a trespass. And neither 
Bench nor Bar seem to be shaken in their belief in the 
universality of this supposed general principle of criminal 
law, when they are required to prosecute a defendant for 
criminal negligence, the nature of whose offence absolutely 
precludes the implication of a criminal intent. 

One of these wide-spread, universal fictions is the so-called 
cardinal rule of interpretation and construction of statutory 
and constitutional law, which is generally accepted as an 
unfailing guide to the determination of the meaning and 
effect of a proposition of written or statutory law. This 
cardinal rule of interpretation and construction is, that 
where a law has been enacted, whether it is an ordinary 
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statute or a provision of the State or National Constitution, 
its meaning and effect can be accurately ascertained, only by 
the discovery of the meaning and intent of those who com- 
posed the legislature or constitutional convention, which 
had adopted the provision under inquiry, or what was under- 
stood by the language employed in the statutory or constitu- 
tional provision by the contemporaries of such legislature or 
constitutional convention. If this so-called cardinal rule of 
interpretation were actually obeyed by the courts in their 
construction and interpretation of statutory and constitu- 
tional law, the student of political science would have 
nothing to say concerning it, except that perhaps a stray 
radical would condemn the unwisdom of a rule, which 
would require the interests of a growing nation to be handi- 
capped by the comparatively narrow ideas of a past genera- 
tion. But the fact is, however gravely the Bench and Bar 
may believe to the contrary — and they as a body most 
certainly believe in the verity of this first rule of inter- 
pretation and construction — in no case of statutory and 
constitutional construction, where there has been or is any 
variance between present public opinion and the written 
word of the statute or constitution, has there been any 
observance or enforcement of the real meaning and intent 
of those who were responsible for the enactment of the 
statute or constitutional provision, except in two cases and 
under one of two conditions: first, either because the written 
word of the statute or constitution was not susceptible of 
more than one construction; or, secondly, at some time 
previous to the present case, the same provision has been 
subjected to judicial construction, and the court feels bound 
in the pending case to follow the opinion of the court in the 
earlier case. The determination of the court to stand by its 
ruling in the earlier case, in which the same legal question 
was raised and decided, is a very wise provision in the actual 
administration of justice for the assurance of stability in the 
law, as actually enforced and administered. But the rule 
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of stare decisis has its limitations; and whenever the decision 
of a court in the interpretation of a rule of law is so far out 
of line with the prevalent conception of right and justice, 
that public opinion, as it finds expression and feeling through 
the court, and those who legitimately influence the formation 
of judicial opinion, would endorse and urge the repudiation 
of the old ruling and the adoption of a new ruling which 
is more consonant with the prevalent sense of right, we 
learn that the court has overruled the decision in the earlier 
case. Stare decisis, in this comparatively extraordinary 
case, gives way to the popular demand for a contrary ruling. 
In the greater number of cases, where the earlier decision 
or decisions conflict with the prevalent sense of right, the 
court is able, by the use of refined distinctions, which the 
laity call the quibbles of the law, to give a reason why the 
decision in the earlier case should not apply to the pending 
cause of action. A new rule is laid down for the govern- 
ment of the present case, and it is then said to be dis- 
tinguished from the earlier case. 

If there has been no previous adjudication over the ques- 
tion of law, and the statutory or constitutional provision 
comes before the court for judicial construction for the first 
time, and there is a more or less extensive clashing of inter- 
ests over the disputed provision of the statute or constitution, 
the case is hotly contested; both sides are ably represented 
by counsel, and the advocates on either side exhaust their 
ingenuity in convincing the court that the framers of the 
statute or constitutional provision intended to establish by 
the clause in question that rule of law which is most favora- 
ble to the interests of their client. If the written word is 
susceptible of but one construction it is not difficult, in the 
ordinary case, to predict what will be the judgment of the 
court, and the battle of the legal giants will not be prolonged. 
But if the written word of the statute or constitution admits 
of more than one interpretation or construction, the attor- 
neys for each side will earnestly and seriously contend for 
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that construction which is most favorable to the interests of 
their client; and the attorneys for both sides will support 
their claim of having the right view of the case by the grave 
argument that those who framed and enacted the contested 
law intended to place upon the written word the construction 
and interpretation they respectively favor and urge. 

When lawyers make this appeal to the intentions and 
meaning of those who framed and enacted the law, and the 
learned judges in turn base the judgment of the court in favor 
of one or the other possible construction of the written word 
of the statute, on the fundamental proposition, that it was 
the intention of the law-making power that the law should 
have that effect, they do so in all sober earnestness, and they 
are unconscious that they are relying upon a most profound 
fallacy, viz: that the intentions of the law-making power, 
except so far as they have been absolutely embodied in the 
written word, have any control whatever over the interpreta- 
tion and construction of the written law. On the contrary, if 
a constitutional provision or statute is susceptible of two con- 
structions, one of which reflects the meaning and intent with 
which the written law was adopted, and the other reflects 
the prevalent sense of right, and is demanded by a strong 
combination of private or public interests, the adoption by 
the court of the latter construction may be confidently pre- 
dicted, unless some prior decision, and the doctrine of stare 
decisis, blocks the way. And if the court adopts the con- 
struction which appears to be that which was intended by 
the enacters of the law, it is not to be explained on the 
ground that the framers of the law entertained that construc- 
tion, but because it conformed to, and was required by, the 
prevalent sense of right, as it found expression through the 
court. And this, which I claim to be the true cardinal rule 
of interpretation, may be justified by scientific and logical 
reason, as well as shown to be the rule which is actually, but 
probably in almost all cases, unconsciously obeyed by both 
Bench and Bar. 
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It is not an unjustifiable use of the superlative, to say 
that the cases in the Supreme Court of the United States, 
involving the inquiry into the constitutionality of the income 
tax law, have attracted more attention throughout the United 
States and created more popular discussion than any other 
litigation of the past thirty years. Other cases might easily 
be cited, whose effect will be more profound and extensive, 
but none which has created so much popular excitement, 
and it is not going beyond the limits of reasonable state- 
ment, to assert that the several opinions, filed in the case by 
different members of the Supreme Court, are more or less 
of an enigma to the legal profession and the laity, to the 
learned and the ignorant. I believe a great deal of the 
doubt and confusion, which surrounded the question of the 
constitutionality of the income tax law prior to the rendition 
of the decisions of the court, and which has not been com- 
pletely dissipated by these decisions, is due to the popular 
and professional conception, that, in order to determine what 
is a direct tax, as the term is employed in the Constitution 
of the United States, which requires that all direct taxes 
levied by the United States shall be apportioned according 
to population, one must seek the meaning which the word 
had in common use at the time when this provision of the 
Constitution was adopted. If one is to accept that formula 
of constitutional construction in all its literal exactness, the 
rational mind cannot escape the irresistible conclusion that 
a national income tax of two per cent on all the income of 
individuals and corporations, over and above the sum of 
four thousand dollars, is in contravention of the provision 
of the United States Constitution, Article I, Section 9, 
which provides that ' ' no capitation or direct tax shall be 
laid, unless in proportion to the census or enumeration herein- 
before directed to be taken.' ' 

There has, in fact, been no change at any time in the 
economic history of the world in the meaning of the term 

direct tax. ' ' Political economists and the dictionaries have 
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united in giving the same distinction between direct and 
indirect taxes, viz: that taxes are direct, when they are 
levied upon and collected from those who were expected to 
pay them, and indirect, when they are levied upon and col- 
lected from one class of persons, with the understanding and 
expectation that they will be ultimately paid by the con- 
sumer or user of the things or property taxed, under the 
guise of an increase in the price of the property so taxed. 
There has never been any doubt that a tariff is an indirect 
tax. For while the importer pays the tax, he adds it 
to the price of the goods imported, and the consumer 
ultimately pays his proportion of the tax in the conse- 
quent increase of the price which he pays for the goods 
he consumes. There may have been, and there is even 
now a difference of opinion as to what taxes are prop- 
erly considered to be direct; and that, too, where there 
appears to be a unanimity of opinion, as to the general 
meaning of the term. Almost every one, including the 
majority of the Supreme Court of the United States in their 
decision in the present case, concedes that a tax on land 
is a direct tax, and even the minority of the court, in dis- 
senting from that opinion, rest their dissent on the legal 
bar of stare decisis. But, except so far as the taxpayer is a 
user of the land which is taxed, and therefore comes under 
the classification of consumers, he does not ultimately pay 
the tax. The land-owner adds it to the rent which he 
charges his tenant for the occupation of the land, and the 
tenant really pays it in the shape of increased rental. If 
the land-owner were not required to pay a tax on the lands 
which he lets, or the importer were not required to pay a 
tax on the goods which he sells, the tenant would be able to 
hire the land at a proportionately lower rental, and the con- 
sumer could buy the imported goods at a proportionately 
lower price. It is a matter of common information that the 
reason why the average gross returns from real estate in- 
vestments are so much greater than the gross returns from 
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investments in personalty, after deducting a small percentage 
for repairs and insurance, is that personal property can escape 
taxation, and real estate cannot hide itself from the tax- 
gatherer. The land-owner requires a larger percentage of 
gross profit than does the mortgagee, because the land- 
owner cannot get away from the payment of the tax, and 
he must be reimbursed for this charge upon the property. 
If personal property could not generally escape taxation, 
the borrower could not borrow money at four and a half and 
five per cent. 

It seems to me that the only taxes which are really direct, 
in the only sense in which the term direct lax can be properly 
used, is a poll tax, a tax on incomes, or a tax on the con- 
sumer of any article, such as the tax on carriages. A 
general tax on income is in the main a tax on the consumer; 
and while it is possible for the skillful mathematician to make 
a due apportionment of an income tax, so that the imme- 
diate taxpayer may reimburse himself for his outlay by 
raising the prices on the things, by the sale of which he is 
able to make his income, yet the process is a much more 
difficult one, than in the case of a tax on lands or imports. 
Of all the taxes, which are claimed to come within the term 
direct tax, it seems to me that there is the least objection to 
its application to the income tax. If, therefore, the constitu- 
tionality of the income tax law is to be determined by a 
consideration of what the members of the Constitutional 
Convention of 1787 understood to be a direct tax, there can 
be no doubt whatever that the income tax fell within the 
constitutional limitation as to apportionment according to 
population. The opinions of Chief Justice Fuller and Mr. 
Justice Field are unanswerable from that standpoint. For 
while an effort was made by the counsel for the Government 
to show that an income tax was not within the ken of the 
framers of the Constitution in their conception of a direct 
tax, the economic history of the world forces us to the con- 
trary conclusion. 
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If this be true, how then can it be explained that the able 
jurists, who dissented from the opinion of Chief Justice Ful- 
ler, and the other able jurists, who composed the court when 
the case of Springer v. United States, 102 U. S. 586, was 
decided, — not to refer to the personnel of the same court 
during the pendency of other cases, in which this clause of 
the Constitution was under construction — soberly reached 
the conclusion that an income tax was not a direct tax ? The 
uncomplimentary charge of ignorance of the meaning of the 
term " direct tax " would be both unjust and unsatisfactory. 
Let us see how clear it all appears, as soon as we success- 
fully shut our eyes to this so-called fundamental rule of con- 
struction, that the intention and meaning of the framers and 
enacters of a written law must necessarily govern and con- 
trol the construction and interpretation of the law, and 
substitute for it, what I claim to be the true rule, viz: that 
the prevalent sense of right must be ascertained in all its 
bearings and applied to the determination of the question. 

This constitutional provision was the outcome of the com- 
promise, of which traces are found throughout the national 
constitution, between the nascent national and local State 
allegiance. And it was designed to check the then dreaded 
danger of tyranny of the general government. But the 
enforcement of the provision, that direct taxes shall be ap- 
portioned among the States according to population, proved 
to be even more impracticable than the enforcement of the 
common constitutional requirement of uniformity and 
equality in taxation. When, therefore, the United States 
Supreme Court was asked to declare whether a tax on car- 
riages kept for use was a direct tax, the Court answered in 
the negative.* And the same answer was given to the same 
inquiry in respect to the character of a tax on the revenues 
of insurance companies, from whatever source, including real 
estate, the revenue may come.f A tax on the circulation 

* Hylton v. United States, 3 Dall. 171 
t Pacific Ins. Co. v Sonle, 7 Wall. 434. 
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of State banks,* a tax on inheritance of real estate, f and 
finally a tax on income. J If one were to undertake to 
collect examples or illustrations of direct taxes, it would be 
difficult to select better ones than those just enumerated, and 
the capitation and land taxes were the only others which 
would be readily suggested in order to complete the list of 
direct taxes. What conclusion must be reached by the un- 
biased student upon a study of these cases, in which the most 
august court of the world have soberly pronounced these 
various taxes to be indirect in the constitutional sense ? In 
the ordinary language of the legal profession, it might be 
answered, that these cases disclose the fact that the phrase 
" direct tax " was used by the framers of the Constitution in 
a peculiar and special sense, and was not intended to include 
all the taxes which political economists describe as direct. 
But the only practical explanation of this unbroken line of 
decisions, is that the requirement of the United States Con- 
stitution, that direct taxes shall be apportioned according 
to the population of the States, was dictated by the advo- 
cates of State sovereignty; that it was found to be an im- 
practicable regulation, and a serious interference with the 
reasonable taxing power of the national government; that 
the particularistic demand for this limitation upon the taxing 
power was greatly overestimated by the members of the 
constitutional convention; that since the popular demand 
for a tax on carriages, on the revenues of insurance compa- 
nies, on circulation of State banks, on inheritances and on 
income, was immeasurably greater than the demand or sense 
of necessity for the enforcement of the constitutional require- 
ment of apportionment of direct taxes according to popu- 
lation, the Supreme Court of the United States followed the 
line of least resistance, and declared that these several taxes 
were not direct in the constitutional sense. A line of judi- 
cial precedents was thus established, which would have been 

* Veazie Bank v. Kenno, 8 Wall. 533. 
t Schooley v. Rew, 23 Wall. 311. 
J Springer v. United States, ioj U. S. 587. 
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followed in the present income tax cases by a large majority 
of the court, if not by all the judges, leading them to pro- 
nounce the present income tax law to be constitutional — if 
it had not been for the immense popular opposition which 
certain features of the law, and the political and social origin 
of the demand for the law, had aroused. 

The facts that the political party, which has strong 
socialistic leanings, required its enactment, as a condition 
precedent to a reformation of the tariff that the law discrim- 
inated against the rich and in favor of the poor by exempting 
all incomes less than $4000, that the capitalistic classes con- 
sider this income tax law to be the first of many proposed at- 
tacks upon their vested interests, — these facts and others 
generated an intense opposition to the enforcement of the law. 
The income tax law was opposed by a very powerful minority, 
and its influence was more or less accurately, and I may 
possibly add justly, displayed by a nearly equal division of 
the Supreme Court in their decision of the question as to the 
constitutionality of the law. The learned judges, who have 
declared the income tax law to be altogether unconstitu- 
tional, were impelled to this conclusion, not so much because 
they believed that an income tax was a direct tax, which 
was required by the United States Constitution to be appor- 
tioned according to the population of the States, but because 
they were not impressed with the soundness of Mr. Carter's 
able arguments in favor of the economic value and justice of 
the income tax law. The required obedience to the written 
word of the Constitution necessitated the assignment of this 
strictly legal reason for their departure from the line of de- 
cisions to the contrary, and for ignoring the force of stare 
decisis; but the real explanation of their judicial attitude is 
their profound disbelief in the economic merits of the income 
tax law. 

We have, therefore, on the one hand, a large body of the 
people, if not a majority, in favor of the income tax on its 
merits, reinforced by a considerable body of men who are 
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opposed to tying the hands of the national government by 
the judicial declaration, that no direct tax can be laid which 
is not apportioned according to the population of the States; 
and on the other hand, a strong and powerful body who are 
opposed to the income tax law because they believe it to be 
wrong in principle, and look upon it as the first move in the 
future contest between Individualism and Socialism. The 
result is a divided court, portraying the contentions that are 
now being worked out by the forces of society; somewhat 
obscured by the legal fiction, that we must obey the com- 
mands and follow the ideas of economic and political pro- 
priety which were entertained by the distinguished men, 
long since dead, who composed the Constitutional Conven- 
tion of 1787, and who could not possibly have known in 
detail what would be the economic and political needs of the 
American people at the close of the nineteenth century. 

The American people are not, and should not be, ruled 
by the commands of dead men, however distinguished 
they may be, and however much they and their political 
wisdom challenge and deserve our veneration. In so far as 
their ideas of political wisdom are embodied in the written 
word of the Constitution, public opinion now requires them 
to be generally followed and obeyed by the courts and legis- 
latures, and to that extent do the courts recognize the con- 
stitutional limitations upon the powers of the different 
branches of the government. But when the written word of 
the Constitution hampers the actions of the government in a 
way that public opinion considers so injurious that they 
require the written word of the Constitution to be ignored, 
the courts justly obey the popular mandate, at the same time 
keeping up a show of obedience to the written word by the 
skillful use of legal fictions. 

If this be true then it may be justly asked, what becomes 
of the boasted excellence of a written over an unwritten 
Constitution ? The answer is to be found in the felicitous 
expression of James Russell Lowell, in his address on 
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Democracy, that the written Constitution is only a check 
" upon the people's whim, not of their will." 

As I have said elsewhere:* "with this limitation, exten- 
sive as it is, the written Constitution serves a most beneficent 
purpose. If one professes any faith at all in popular gov- 
ernment, he must confess to a desire that the popular will 
shall prevail, and that the danger to the commonwealth lies 
not in the people's will, but in their whims and ill-considered 
wishes. And even if the student does not have any faith 
in popular government, he must admit that, with an en- 
lightened and spirited people, who know their strength, and 
who know that the living power in all municipal law pro- 
ceeds from them, it is an absolute impossibility to suppress 
the popular will." 

The courts, in the exercise of their remarkable power to 
declare an act of Congress to be void because it is in con- 
travention of some provision of the Constitution, serve as a 
balance-wheel of the governmental machine, giving to vested 
rights and conservatism a reasonable opportunity to retard, 
but not to completely thwart, the progress of the nation. 

Christopher G. Tiedeman. 

University of the City of New York. 

* " Unwritten Constitution of the United States," p. 164. 



